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A new ocean to govern: Drawing on
essons from marine management to

govern the emerging Arctic Ocean

“Timo Koivurova and Sébastien Duyck

‘Nearly half of the Arctic Ocean is currently covered by a permanent ice
cap that grows and shrinks seasonally, with maximum cover in March and
minimum cover in September, The extent of sumimer sea ice has been
declining over the past fifty years by an average of 8 per cent a decade,’
and on 15 September 2007 the ice cap was 22 per cent smaller than it was
in 2005, the previous record year.” The 2007 record went beyond the
computer model predictions used to prepare the Fourth Assessment Re-
port of the Intergovernmental Panel on Climate Change in 2007.2

Partly as a result of reduced sea ice, the Arctic seems to be on the
verge of a new era of development. The improved access to the region
will likely result in an expansion of oil and gas, minerals and fisheries re-
source extraction, as well as an expansion of shipping and tourism, Ail of
these commercial activities entail significant environmental, social and

- cultural issues. According to some researchers, a scramble for resources is
- under way,” with the Arctic Ocean coastal states competing to see who
. gets to claim most of the seabed. Even though this line of thinking seems
" to exaggerate the realities in the region and, in particular, to forget that

the Arctic states have complied rather well with the United Nations Con-
vention on the Law of the Sea,’ it is true that the perceived competition
for hydrocarbon reserves has triggered a new type of policy discussion on
how the Arctic, in particular the Arctic Ocean, should be governed.

This chapter tries to tease out principles that could be used to address,

- more sustainably, the challenges in governing the Arctic Ocean. A crucial re-

source to this end is the recently published report of the Arctic Council’s
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Best Practices in Ecosystems-based Oceans Management in the Arctic
(BePOMAT) project;® the project’s findings aliow us to examine whether
an approach to Arctic marine management that draws on past and cur-
rent experience is enough to counter the considerable challenges that
managing the Arctic Ocean entails. Our argument is that, while Be-
POMAY has much to offer, we cannot content ourselves to rely solely on
the type of experience it cites if we are to deal with rapid change such as
that affecting the Arctic Ocean.

Before studying ideal principles for Arctic Ocean management, it is
important to introduce the Arctic Council, the prevailing intergovern-
mental forum in the Arctic, and to examine the recent dynamics in Arctic
governance, where various states and the European Union are recasting
their Arctic policies in the face of a rapidly changing ocean.

Introduction to the present arctic intergovernmental
cooperation and its marine work

Before one can study the emergence of the Arctic Council, which has
also done marine-related work, it is necessary to define the Arctic. This is
a complex question since sgveral different criteria can be presented for
drawing the southernmost boundary of the region. Possible natural
boundaries are, for instance, the tree line (the northernmost boundary
where trees grow) or the 10 °C isotherm (the southernmost location
where the mean temperature of the warmest month of the year is below
10 °C). In Arctic-wide cooperation, the Arctic Circle has been used as a
criterion for membership, with only those states invited to participate in
cooperation that possess areas of territorial sovereignty above the Circle.

The saine complexity appliesto the Arctic marine areas, since no such
definition is available. A widely used one is that adopted by the Arctic
Monitoring and Assessment Programme (AMAP) of the Arctic Council,
which uses the working definition of marine areas north of the Arctic
Circle (66°32'N), and north of 62°N in Asia and 60°N in North America
(as modified to include the marine areas north of the Aleutian chain,
Hudson Bay, and parts of the North Atlantic Ocean, including the Labra-
dor Sea).” There is no universally accepted definition of Arctic Ocean. It
does seem generally accepted, however, that there are only five coastal
states, namely, Canada, Denmark (through Greenland), Norway, the Rus-
sian Federation and the United States.

Emergence of the Arctic Council

The initial idea of Arctic-wide cooperation was launched in 1987 in Mur-
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that the Axctic states could initiate cooperation in various fields, one
being protection of the Arctic environment.® The idea was developed
further when Finland convened a conference of the eight Arctic states in
Rovaniemi in 1989 to discuss the issue. After two additional preparatory
meetings - in Yellowknife, Canada, and Kiruna, Sweden — the eight Arctic
states, as well as other actors, met again in Rovaniemi in 1991 to sign the
Rovaniemi Declaration, by which they adopted the Arctic Environmental
Protection Strategy (AEPS).°

The AEPS identified six priority environmental problems facing the
Arctic; persistent organic contaminants, radioactivity, heavy metals, noise,
acidification and oil pollution. It also outlined the international environ-
mental protection treaties that apply in the region and, finally, specified
actions to counter the environmental threats. The eight Arctic states es-
tablished four environmental protection working groups: Conservation of
Arctic Flora and Fauna (CAFF), Protection of the Arctic Marine Envir-
onment (PAME), Emergency Prevention, Preparedness and Response
(EPPR) and the Arctic Monitoring and Assessment Programme (AMAP).
After the signing of the Rovaniemi Declaration and the AEPS, three
ministerial meetings were held in this first phase of Arctic cooperation,
generally referred to as the AEPS process. The meetings were held in
1993 (Nuuk, Greenland), 1996 (Inuvik, Canada) and 1997 (Alta, Norway).
Between the ministerial meetings, cooperation was guided by senior
Arctic officials (SAQ), typically officials from the foreign ministries of
the Arctic states. The final AEPS ministerial was held after the establish-
ment of the Arctic Council and focused on integrating the AEPS into the
structure of the Council.

The Arctic Council was established in September 1996 in Ottawa,
Canada, where the Arctic states signed the Declaration on the Establish-
ment of the Arctic Council and issued a joint communiqué to explain the
newly created body.'® With the founding of the Council came changes in
the forms of Arctic cooperation that had been based on the AEPS docu-
ment, changes that extended the terms of reference beyond the previous
focus on environmental protection. The Council was empowered to deal
with “common Arctic issues, in particular issues of sustainable develop-
ment and environmental protection in the Arctic”.!! This yiclded a very
broad mandate, since “common issues” can include almost any interna-
tional policy issue; however, the Declaration provides in a footnote that
“the Arctic Council should not deal with matters related to military secu-
rity”.1* Environmental cooperation is now included as a principal focus
within the mandate of the Council,!* with the four environmental protec-
tion working groups that started as part of AEPS cooperation continuing

under the umbrella of the Council.™ The second “pillar” of the Council’s
mandatae ic ranneratinn nn cetainahle davalanment 19 whaes ferme of
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held in 2000 in Barrow, Alaska, and which is managed by the Arctic
Council Sustainable Development Working Group (SDWG).

The Declaration amends and elaborates the rules on participation set
out in the AEPS. It provides for three categories of participanis: mem-
bers, permanent participants and observers. The eight Arctic states are
members; the three organizations representing the indigenous peoples of
the Arctic are permanent participants."” The Declaration also lays down
the criteria for acquiring the status of observer’® and permanent par-
ticipant, as well as the decision-making procedure for determining those
statuses.”

The decision-making procedure of the Aretic Council, which developedA

in AEPS cooperation, is made more explicit in the Declaration. Article 7
provides: “Decisions of the Arctic Council are to be by consensus of the
Members.” In art. 2, “member” is defined as including only the eight
Arctic states. Decision-making by consensus is to be undertaken only
after “full consultation”™ with the permanent participants, i.e. the organi-
zations of the Arctic indigenous peoples. Although the permanent partici-
panis do not have formal decision-making power, they are clearly in a
position to exert much influence in practice on the decision-making of
the Council.?!

The work of the Arctic Council is much dictated by its chair states. The
first was Canada (1996-1998), followed by the United States (1998-2000),
Finland (2000-2002), Iceland (2002-2004), Russia (2004-2006) and Nor-
way (2006-2009);% the current chair is Denmark. Since the Council has
no permanent secretariat, the chair state has a great deal of freedom to
choose its priorities during its tenure, which hampers the formation of
long-term policies. (The three Scandinavian states have created a semi-
permanent secretariat, to function in Tromsg, Norway, until 2012).”* The
Arctic Council has also created certain programmes of its own, such as
the Arctic Council Action Plan to Eliminate Pollution in the Arctic
(ACAP), which recently became the sixth working group, and the Arctic
Climate Impact Assessment (ACIA), The Council has carried out many
ambitious scientific assessments in addition to the ACIA, the most recent
being the oil and gas assessment released in 2008 and the Arctic Marine
Shipping Assessment in 2009.* Both the AEPS and the Arctic Council
have been established by declarations and thus Arctic-wide cooperation
has been based on soft law from its very inception.®

The Arctic Council’s marine work
The Arctic Council is engaged in various kinds of activities related to the

Arctic marine environment, in particular through the AMAP and PAME
\VOI‘kinE groups. but to some extent throneh CAFF'c nrniecte ae well Tha
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main driver in the Council’'s marine policy is PAME’s Arctic Marine Stra-
‘tegic Plan (AMSP), which urges actions on many fronts. The AMSP%
identifies the largest drivers of change in the Arctic as climate change
.and increasing economic activity.

The AMSP encourages the Arctic states to develop guidelines and
procedures for port reception facilities for ship-generated wastes and res-
“idues; to examine the adequacy of the Arctic Council’s Oil & Gas Guide-
fines, which led to the third revision of the guidelines, endorsed by the
April 2009 ministerial:¥’ to identify potential areas where new guidelines
and codes of practice for the marine environment are needed; to pro-
mote application of the ecosystem approach; to support the establish-
‘ment of marine protected areas, including a representative network
(work which is still to be commenced);® to call for-periodic reviews of
both international and regional agreements and standards; and to en-
courage implementation of contaminant-related conventions or pro-
grammes and possible additional global and regional actions. PAME has
also regularly reviewed the IMO’s Polar Code (Guidelines for Ships
Operating in Ice-covered Waters), which are soon to be adopted as guide-
lines applicable to both polar regions. A process has also been set in mo-
tion to make these guidelines legally binding.”

One of the important outcomes of the April 2009 ministerial meeting
was the BePOMAr project, which highlighted some of the best practices
in Arctic marine area management and encouraged the use of certain
principles in future marine governance work in the region. Later in the
chapter we will examine the BePOMAr principles to ascertain whether
they could form the best basis for managing the vulnerable and unique
marine ecosystems of the Arctic Ocean.

Evaluation

The Arctic Council has done marine-related work, but clearly there are
limits to what the Council can do as a soft-law body, that is, one not em-
powered to take legally binding decisions, and as an organization with an
ad hoc funding base. Nevertheless, it is important to keep in mind that
there are various international treaties that apply to the Arctic Ocean
because one or more of the Arctic states are parties to them.” Since ice
still covers much of the Arctic Ocean, these treaties are at present more
theoretical than practically applicable. The most important instrument is
the United Nations Convention on the Law of the Sea (UNCLOS), to-
gether with its implementing agreements.’! Of the five coastal states of

the Arctic Ocean, the United States is the only one that is not a party to
tha FINT NQ- naverthalace the TTR rancidare itealf hannd hy mnet »f the
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froxsf;sions of the Convention as a matter of customary international
aw.

Hence, in the Arctic Ocean, it is still very much the coastal states that
are responsible for managing the ocean, which they do on the basis of the
law of the sea and the UNCLOS and all related agreements. Unlike the
Southern Ocean in Antarctica, the Arctic Ocean is to a large extent sub-
ject to the sovereign rights and jurisdiction of its coastal states and art,
234 of the LOS Convention even accords those states expanded powers
to control shipping in the ice-covered areas® However, the central Arctic
Ocean is high seas, and this area may well contain two fairly small pock-
ets of deep seabed arca after the coastal states have fixed the outer limits
of their continental shelves on the basis of recommendations from the
Commission on the Limits of Continental Shelf** There are also some
unresolved disputes over the legal status of certain areas, some of which
have a significant bearing on Arctic Ocean governance.

Current dynamics of Arctic Ocean policy and law

Tt was the 2008 Hulissat meeting in Greenland of the five coastal states of
the Arctic Ocean that sparked genuine discussion on future Arctic gov-
ernance. The meeting was mainly designed to explain to the rest of the
world that there is no scramble for resources going on in the Arctic, as
had been widely portrayed in the media after the Russians planted their
flag underneath the North Pole. In fact, quite the opposite is the case: the
position is one of orderly development. Even though the original inten-
tion of the meeting was to highlight that the coastal states are acting in
accordance with their duties under the law of the sea, as they in fact are,
the meeting still provoked reaction among various Arctic stakeholders.>

The states perceived that the Arctic Ocean was on the threshold of sig-
nificant changes as a result of climate change and melting sea ice, and
thus: “By virtue of their sovereignty, sovereign rights and jurisdiction in
large aveas of the Arctic Ocean the five coastal states are in a unique
position to address these possibilities and challenges,”’ The states also
projected themselves as protectors of the environment and of indigenous
and other local inhabitants in the Arctic Ocean area:

Climate change and the melting of ice have a potential impact on vulnerable
ecosystems, the livelihoods of local inhabitants and indigenous communities . ..
By virtue of their sovereignty, sovereign rights and jurisdiction in large areas of
the Arctic Ocean the five coastal states are in a unique position to address
these possibilities and challenges ... The Arctic Ocean is a unique ecosystem,

whirh the five cnactal ctatee have a ctawardehin rala in aratantina Donarionca
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has shown how shipping disasters and subsequent pollution of the marine
environment may cause irreversible disturbance of the ecological balance and
majot harm to the livelihoods of local inhabitants and indigenous communities.*®

The Arctic Ocean coastal states saw “no need to develop a new com-
prehensive international legal regime to govern the Arctic Ocean”

Notably, the law of the sea provides for important rights and obligations
concerning the delineation of the outer limits of the continental shelf, the
protection of the marine environment, including ice-covered areas, freedom of
navigation, marine scientific research, and other uses of the sea. We remain
committed to this legal framework and to the orderly settlement of any possible
overlapping claims. This framework provides a solid foundation for responsible
management by the five coastal States and other users of this Ocean through
national implementation and application of relevant pmvisi()rls.40

Fven though Denmark insisted at the 2007 Narvik SAO meeling, prior
to the Thulissat meeting, that coastal state cooperation would not compete
with the Arctic Council, the meeting caused friction among the Council
members.?! Teeland has been the most concerned of the three states (the
others being Finland and Sweden) left out of this meeting. It expressed
its concern in the Narvik SAO meeting® and also in the August 2008
Conference of the Arctic parliamentarians.® This is, of course, no sur-
prise. The Tlulissat Declaration seems to outline an agenda for coopera-
tion between the coastal states of the Arctic Ocean regarding high-level
ocean policy issues, potentially challenging the Arctic Council, with its
eight members, broad circumpolar focus and soft-law efforts in the areas
of environmental protection and sustainable development.

The Greenland meeting also provoked a reaction from one of the
strongest of Arctic Council permanent participants, the Inuit Circumpo-
lar Council (ICC), as well as national Inuit leaders, who in their “State-
ment issued by Inuit Leaders at the Inuit Leaders’ Summit on Arctic
Sovereignty™* outlined their concerns over the meeting of the five

coastal states:

Concern was expressed among us leaders gathered in Kuujjuag that gov-
ernments were entering into Arctic sovereignty discussions without the mean-
ingful involvement of Inuit, such as the May, 2008 meeting of five Arctic
fministers in Ilulissat, Greenland, The Kuujjuaq summit noted that while the
Ilulissat Declaration asserts that it is the coastal nation states that have
sovereignty and jurisdiction over the Arctic Ocean, it completely ignores the
rights Inuit have gained through international law, land claims and self-

government processes. Further, while the ministers strongly supported the use
~f imtarnatinnal machanieme and internatinnal law to resolve sovereienty
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disputes, it makes no reference to those international instruments that promote
and protect the rights of indigenous peoples.

But the ICC and the Inuit leaders were also critical of the present
Arctic governance:

We recognized the value of the work of the Arctic Council and asked ICC,
through its permanent participant status on the Council ... We further noted
the meaningful and direct role that indigenous peoples have at the Arctic
Council, while at the same time expressing concern that the Council leaves
many issues considered sensitive by member states off the table, including
security, sovereignty, national legislation relating to marine mammal protection,
and commercial fishing.

They also cited their own justification for being strongly involved in
Arctic governance:

We took note of various declarations and statements made by governments
and industry regarding overlapping claims and assertions of Arctic sovereignty
without full regard to Inuit concerns and rights, We further asserted that any
claim of sovereignty that nation states may make is derived through the use
and occupancy by Inuit of lands and seas in the Arctic ... Various aspects of
what sovereignty means for Inuit were discussed. There was agreement among
us that the foundation of Inuit sovereignty begins at home, and that only
through Inuit well-being and the development of healthy and sustainable
communities can meaningful sovereignty be achieved. To achieve these goals,
we called upon Axctic governments to be active partners in creating such a
foundation.

Thereafter, they clarified their position should a new governance ar-
rangement be negotiated:

We called upon Arctic governments to include Inuit as equal partners in any
future talks regarding Arctic sovereignty. We insisted that in these talks, Inuit
be included in a manner that equals or surpasses the participatory role Inuit
play at the Arctic Council through ICC’s permanent participant status.

The Tnuit can be viewed as favouring a stronger governance arrange-
ment than the present Arctic Council, since they direct serious criticism
towards the Council’s inability to tackle sensitive issues. Even though
they naturally make their own case — that Inuit should be included in any
future talks on Arctic governance — they also refer to indigenous peoples’
rights in general and the Arctic Council’s permanent participant status in

particular. One possible view that emerges from their statement is that
anv futitre onvernance arrancement shonld make the nraceant nermaneant
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participants of the Council partners in equal standing to the eight Arctic
Council member states.

On 9 October 2008, the EU Parliament® adopted a resolution in which

it first took note of the Greenland meeting (para. I) and then established
its Arctic agency in the following terms:

Whereas three of the EU’s Member States, and a further two of the EU’
closely-related neighbours participating in the internal market through the
EEA Agreement, are Arctic nations, meaning that the EU and its associated
states comprise more than half the numeric membership of the Arctic Council.

For the BU Parliament, the ultimate governance solution should be

one that involves a broader group of countries and the region’s indigen-
ous peoples:

Suggests that the Commission should be prepared to pursue the opening of
international negotiations designed to lead to the adoption of an international
treaty for the protection of the Arctic, having as its inspiration the Antarctic
Treaty, as supplemented by the Madrid Protocol signed in 1991, but respecting
the fundamental difference represented by the populated nature of the Arctic
and the consequent rights and needs of the peoples and nations of the Arctic
region; believes, however, that as a minimum starting-point such a treaty could
at least cover the unpopulated and unclaimed area at the centre of the Arctic
Ocean (paragraph 15).%

Given that the EU has no Arctic coastline, but does have potentially

significant navigational and fishery interests in the region, establishing
a more inclusive governance arrangement for the Arctic would suit the
Union’s interests better than the “of-the-sea” approach embraced by the
five coastal states, or ¢ven the approach of the Arctic Council, which rests
on the difference between Arctic and non-Arctic states. This strategic
choice by the Parliament of having an inclusive governance arrangement
for the Arctic is amply reflected in the resolution: it suggests the govern-
ance model for the Arctic draw on the Antarctic Treaty System (ATS), a
very inclusive arrangement in that it is, in principle, open fo all states who
conduct scientific research in Antarctica.” As a minimum requirement,
the Parliament proposes the conclusion of a treaty covering the unpopu-
lated and unclaimed area at the centre of the Arctic Ocean. Although
worded incorrectly in legal terms,* this suggesiion entails an inclusive
approach to Arctic governance since all states possess rights and interests
in the high seas and deep seabed of the Arctic Ocean, under the law of
the sea,

Even though the European Parliament made the above-mentioned

eoestinn fa the Buronean Commission. the latter did not resnond to
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the proposal in its November 2008 Communication. The Commission did,
however, provide an interesting starting point for its Arctic policy by first
diagnosing the problem: “The main problems relating to Arctic govern-
ance include the fragmentation of the legal framework, the lack of effec-
tive instruments, the absence of an overall policy-setting process and gaps
in participation, implementation and geographic scope.”” The Commis-
sion then proposed that one remedy for tackling such problems would
be to:

explore the possibility of establishing new, multi-sector frameworks for inte-
grated ecosystem management. This could include the establishment of a net-
work of marine protected areas, navigational measures and rules for ensuring
the sustainable exploitation of minerals,*

Non-Arctic coastal states (China, South Korea and Japan) and the
Furopean Commission have expressed their interest in becoming part of
the established Arctic intergovernmental forum, currently by applying for
observership status from the Arctic Council. The Council did not approve
permanent observerships for China or the European Commission in its
last ministerial meeting.

Even though there clearly is a new dynamic in Arctic governance, the
reaction of the Arctic Ocean coastal states has been less than enthusiastic
— as shown by the rejection of observership status for China and the
European Commission. The recent Arctic policy documents of the United
States and Russia have been very much in line with the Tlulissat Declara-
tion in that they view the current Arctic Council and the law of the sea as
an adequate solution for the Arctic. The US policy considers that the
Arctic Council “should remain a high-level forum devoted to issues
within its current mandate”! but a certain desire for proactive regulation
that would enhance governance in the changing Arctic can be found in
the document:

Consider, as appropriate, new or enhanced international arrangements for the
Arctic to address issues likely to arise from expected increases in human
activity in that region, including shipping, local development and subsistence,
exploitation of living marine resources, development of energy and other
resources, and tourism.”

Evaluation

In a very short time, the discussions of Arctic governance have moved
from being a topic of scholarly attention and NGO advocacy to featuring
on the arendas of states and the Faronean TTaion It wonld hawewver he
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ance. The established Arctic actors — especially the Arctic Council’s eight
member states — are defending the status quo, arguing that the Axctic,
and the Arxctic Ocean in particular, can be governed best by the Council,
the law of the sea — the UNCLOS in particular — and related multilateral
environmental agreements.”

However, it is important to note that the Council is defending this ap-
proach as an ideal approach for governance, not one dictated by political
realities. The Arctic Ocean coastal states have taken the same tack, repre-
senting themselves in the Tlulissat Declaration as stewards of the unique
Arctic Ocean ecosystem in the face of unprecedented change in the re-
gion. With all of the major players subscribing to the same approach, one
would do well to ask whether that approach is in fact the best one for
governing the fragile Arctic Ocean ecosystem,

Experience in marine management in the Arctic

Even though the Arctic Council does not possess a strong mandate in the
area of marine policy, it has recently taken a step forward in providing
guidance on Arctic marine governance by endorsing the conclusions of
the BePOMAr. Although BePOMATr has not received much publicity, its
conclusions will likely constitute a milestone in the activities of the Arctic
Council in ocean management, The BePOMAr project was initiated dur-
ing the Norwegian chairmanship of the Arctic Council in 2006 The
project report builds on the expertise of both the Sustainable Develop-
ment Working Group and the Protection of the Arctic Marine Environ-
ment Working Group. Rather than drawing on abstract principles and
concepts from existing international regulatory instruments, the report
relies on the experiences in ocean management of seven of the Arctic
states and identifies best practices.™ The repori presents the national ap-
proaches of each of the participating states to ocean management, as well
as an indigenous perspective on the issue. Initially, the objective of the
project was to deliver a set of lessons from past experience and to foster
mutual learning and understanding.

The authors of the report decided midway through their work to pro-
vide a more recommendatory perspective on the issue of ocean manage-
ment in the Arvctic through a short conclusion specifying core elements
and common themes in ecosystems-based oceans management.’® After
the review of its conclusions by the two working groups involved, at the
SAO meeting in Kautokeino in October 2008, the report was submitted
to the sixth ministerial meeting in Tromsg, in April 2009. The ministerial

formally welcomed the report and endorsed its conclusions.”” Given that
the Avetic Conneil i 8 nolitieal fornm rather than an internafinnal ar
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decisions — such an endorsement gave strong status to the conclusions of

the report.

The geographic scope of the report covers “Arctic waters”. However,
most of the policies examined in the document relate specifically fo the
Arctic Ocean.™ The rationale underpinning the BePOMAT project is rec-
ognition of the fact that the cumulative impact of multiple uses of the
Ocean can only be addressed through an ecosystems-based approach to
ocean management.” As early as 2004, the Arctic Marine Strategic Plan
identified an ecosystems-based approach as the best approach for manag-
ing the Arctic Ocean.®

Based on the study of the national marine policies of the seven partici-
pating states and of the contributions by indigenous peoples, the authors
of the report identified six key principles whose implementation in prac-
tice have proven particularly useful. These principles are:

1. The flexible application of effective ecosystem-based ocean manage-
ment, which entails consideration given to local circumstances, and the
conception of ocean management as a process rather than a designed
state;

2. The requirement of integrated and science-based decision-making,
thus constituting a comprehensive approach to ocean management, in-
cluding through transboundary sharing of infformation and the involve-
ment of all levels of government;

3. National commitment to ccosystem-based oceans management,
through the redaction of a management plan and the establishment of
a structure in order to guaranice the holistic approach;

4. The necessity for area-based approaches and transboundary perspec-
tives, the definition of the geographic scope of policies should be based
on the natural range of ecosystems;

5. Stakeholder and Arctic residents’ participation is an additional key ele-
ment, thus including the human dimension of the ecosystems, and pro-
viding for public participation;

6. Adaptive management, in order to respond to changes of natural cir-
cumstances, in particular in the context of climate change.®!

These six principles constitute further practical guidance for the mem-
ber states of the Arctic Council. The practices identified reinforce the
findings of the AMSP on the implementation of ecosystem-based ocean
management in the Avctic Ocean in the context of climate change.

Critical evaluation
The approach adopted by the BePOMATr study — identifying best prac-

tices from currently implemented policies — offers the advantage of being
a nrasmatic conrse of action rather than an ahciracrt avercice The nrao-
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matic focus can be seen in the study being confined to the Arctic region,
whereby it identifies only practices that have already proven their value
in the very particular conditions prevailing there. Finally, and given the
Arctic Ocean coastal states’ express reluctance to accept additional inter-
national regulations applicable to the region’s natural resources,” a prin-
cipled approach to further international cooperation might constitute a
more viable step forward than the immediate development of a formal
legal instrument,

However, the approach adopted by the BePOMA project has two ma-
jor shortcomings. First, by focusing solely on the past and present experi-
ences of the Arctic States in ocean management, the report fails to
propose forward-looking solutions. Given that the regional impacts of cli-
mate change render the Arctic Ocean one of the fastest evolving marine
environments in recent history, exclusive reliance on traditional and
tested principles and solutions will fail to provide an adequate solution to
the challenges facing the regional environment. Indeed, most of the eco-
nomic activilies anticipated for the Arctic in the future have either not
materialized as yet or occur on a much smaller scale today. The conclu-
sions of the report thus endorse the application of principles applied at
present to what will be a different economic and environmental situation.
This lack of ambition in providing innovative solutions contrasts with the
apparent readiness of the Arctic states to adopt a proactive approach to
cooperation and governance in the face of a changing climate.5

Second, the report does not provide an incisive analysis of the global
context in relation to marine management. While the introduction makes
brief mention of some international legal agreements and the conclusion
evokes references in major multilateral environmental instruments to the
importance of ecosystem-based management, such references do not
serve as a basis for the identification of principles of an ecosystems-based
approach to ocean management.® Accordingly, when assessing the core
elements of ecosystem-based ocean management in general, the report
identifies only those elements that have actually been recognized as prin-
ciples of an ecosystems-based approach to ocean management and imple-
mented by some of the Arctic states. By relying exclusively on regional
experiences, the report fails to learn from principles of international en-
vironmental faw that have been identified in international instruments
but not necessarily emphasized in the context of Arctic environmental
governance.

The rapid development of new economic activities in the Arctic region
— including hydrocarbon and mineral resources exploitation, shipping,
fisheries and tourism — will constitute the main challenge to the effective

implementation of the principles identified in the report. Indeed, regu-
latnrv framewnrke ara mare effective when imnlemented nrinr fo the
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establishment of strong economic interests. In this regard, the ATS con-
stitutes a specific regional experience from which the Arctic coastal stateg
could learn, in order to further develop the regulatory framework in their
region. However, the Antarctic regime should not been seen as a facie
solution for the Arctic context, for the two polar regions differ in certain
key respects: the Arctic has local populations, in particular indigenous
peoples, and practically all land area in the Arctic is under the sover-
eignty of eight states, whereas the Antarctic has no sovereigns; and the
Arctic has an extensive set of norms applicable to the region.5

Nevertheless, these differences should not mean ignoring the similari-
ties between the two regions. The Antarctic regime has been developed
proactively. The Convention on the Conservation of Antarctic Seals,® the
Convention on the Conservation of Antarctic Marine Living Resources®”
(CCAMLR), and the Convention on the Regulation of Antarctic Mineral
Resources Activities® (CRAMRA) each rely heavily on a proactive
approach in the regulation of the conservation and exploitation of the
resources which they cover, Where the exploitation of mineral resources
is concerned, the Protocol on Environment Protection to the Antarctic
Treaty relies on a more “extreme approach,” since all economic activity is
prohibited until the absence of unacceptable harm for the local environ-
ment has been demonstrated.”

The Arctic currently represents a similar context in that an increase in
and diversification of economic activities — and thus the scale of their im-
pact on the local environment - is expected in the midterm. Indeed, until
climate change further modifies the natural circumstances prevailing in
the region, new economic activities will remain marginal as the ice still
renders navigation and the exploitation of local resources hazardous.

The precautionary approach, the core of the development of the
Antarctic regime,” constitutes a premier example of a proactive regula-
tory approach in international environmental law. This approach is one of
the central components of international environmental law. It has been
described as “the most prominent —~ and perhaps the most controversial
— development in international environmental law in the last two dec-
ades™.” As it has been both adopted in many multilateral environmental
apreements and referred to in the judgments of infernational tribunals
scholars have made the case that it possesses the status of customary,
law.”* Principle 15 of the Rio Declaration provides a definition of the
precautionary approach:

In. order to protect the environment, the precautionary approach shall be
wxdely applied by States according to their capabilities. Where there are threats
of serious or irreversible damage, lack of full scientific certainty shall not be
used as a reason for postnoning cost-effective meamirac tn nravant anvienn
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In the context of marine ecosystems, international agreements have
also urged implementation of the approach, Although the UNCLOS does
: pot refer to the approach, it is mentioned in the international instruments
- yelated to fisheries management.™

Tn relation to the Arctic Ocean more specifically, the precautionary ap-
~proach has also been recognized as a key component in the management
- of natural resources and the conservation of the marine environment.
" The precautionary approach has indeed been an element of many multi-
* lateral agreements specifically addressing the Arctic environment, such as
" the Fur Seal Convention” and the Polar Bear Agreement.” The approach
has also been implemented through the North Atlantic Salmon Conser-
" vation Organization (NASCO), which in 1998 adopted the Agreement on
- Adoption of a Precautionary Approach’ and the subsequent 1999 Action
Plan for Application of the Precautionary Approach.™ Finally, the Con-
" yention for the Protection of the Marine Environment of the North-East
~ Aflantic” (the OSPAR Convention), which covers a small section of the
Arctic Ocean, also espouses the precautionary approach, recognizing it as
a legal principle. According to art. 2.2(a), the parties to the Convention

shall apply:

the precautionary principle, by virtue of which preventive measures are to be
taken when there are reasonable grounds for concern that substances or energy
introduced, directly or indirectly, into the marine environment may bring about
hazards to human health, harm living resources and marine ecosystems, damage
amenities or interfers with other legilimate uses of the sea, even when there is
no conclusive evidence of a causal relationship between the inputs and the

effects. (emphasis added)

The repeated references to the precautionary approach in the interna-
tional agreements related to both polar regions not only confirm the rele-
vance of the implementation of this approach, but also can be scen as
contributing to the recognition of the precautionary approach as a gen-
eral principle of international environmental law.%0

The BePOMAT report notes that the precautionary approach has been
recently affirmed as a legal principle in Norway in relation to environ-
mental protection.?! Furthermore, and while not explicitly elevating the
approach to the status of a principle as such, all but one of the seven na-
tional regimes of marine management studied in the BePOMAT project
refer to the implementation of the precautionary approach in the de-
scription of various aspects of their domestic maritime policies.® Al-
though the principle provides for a very effective approach in the
management of marine ecosystems, it entails ambiguous elements and,
tntil now. has not been widelv implemented in the case of oceans other
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oach is suitable for the time being, given that the Arctic Ocean sea
e will be opening in the near future, primarily in areas under the marine
urisdictions of the five coastal states, However, when the projected melt-
g of the Arciic QOcean extends to high seas, more difficult questions may
ave to be addressed: in principle, all countries of the world and their
shing and commercial fleets can make use of many parts of the Arctic
‘Ocean, in particular the large high seas area at the centre of the Ocean.
‘The coastal states could thus also consider what types of solutions might
‘pe available to engage other countries in Arctic Ocean governance in the

“future.

the US Congre§s, which in October 2007 considered the need for inter
tional cooppratxon regarding the migratory, transboundary and straddll‘la
fish stocks in the Arctic Ocean.® In a Joint Resolution with the Hous g
Represeut.atives, the Senate invited the United States government t o
operatf? with the other Arctic nations in order to negotiate an agreeglco .
managing the regional fisheries, establish the appropriate internatioent-
organization or organizations, and reinforce the implementation of ‘:}hal “
existing provisions under the UN Fish Stock Agreement.®® An interesti .
component of the joint resolution was the recommendation that the ﬁnll}g ':
eries m the Arctic Ocean be frozen at their present extent until suc:hS ,
agreement can be reached at the regional level. The need for the effectian :
ll?lplt?menta}tion of the precautionary approach — and to possibl 1'3(:0Ve
nize it explicitly as a legal principle - in the Arctic region is furth)(;r hi }gl;
lighted by the considerable degree of scientific uncertainty regardin tgh .
pace and consequences of climate change for local ecosystems.5 Inc%eed‘3
while recent scientific assessments pointed to the possibility c‘>f ice-fr ,
summess in the Arctic before the end of the century,¥ the latest scientige
assessments currently highlight the alarming fact that such a Situatio:l:
could occur as early as 2030.% In addition, there is also a significant ran
of uncertainty concerning the quantities of natural resources located %r(:
the region and the scale of economic opportunities generated by environ
mental c‘hanges. The recognition of this high level of uncertainty shoulci
urge a science-driven approach such as that highlighted in the conclusions
of the BgffOMAr report, but more specifically oriented towards anticipa-
tory decisions and the implementation of the precautionary principle. ’
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'The Grotian ideal and the freedom of the seas

Freedom of the seas. Considered one of the fundamental principles of

international law, it embodies the notion that the oceans cannot be occu-

pied or appropriated by anyone and that freedom of navigation and ex-

ploitation of the high seas and its resources cannot be interfered with or

restricted in any way. Originally expounded by Hugo Grotius in his now

famous treatise, Mare Liberum, the principle is arguably of considerably

longer lineage,” having had its origins in the principle of freedom of navi-

gation accepted in Roman and Greek law.® During the Middle Ages, as
piracy spread and sea power grew, security concerns resulted in attempts
by maritime powers to appropriate areas of the sea.* However, the prin-
ciple was revived by Grotius to lend support to the claims of the Dutch
East India Company to its right to trade in the Hast Indies and to take
Portuguese ships in prize, and in support of Dutch arguments against the
restrictions being placed on their fishery by the British.® To Grotius the
seas were vast, limitless, inexhaustible of use and, because they could not
be occupied by anyone, neither were they subject to appropriation by
anyone.® The sea, he said, was “a public thing”, “the common property of
115.7

Not everyone agreed with Grotius, Almost immediately, English and
European lawyers set out to refute the argument that the seas were open

to all. Thus began what has been called “the battle of the books™ in
1t e e £ 4 wramn alavenesd? acainet the (rrotian asgertions of
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