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Power Politics or Orderly Develapment? o
Why Are States “Claiming” Large Areas of

the Arctic Seabed?

TIMO KOIVUROVA

In recent times the media have given vast atten-
tion to the Arctic, especially the perceived com-
petition as to which of the Arctic states is able to
claim the biggest stake of the continental shelf
and, thereby, be able to exploit the plentiful hy-
drocatbon  resources lying underneath the
seabed. The story line hete is built on the idea
that because climate change is apening this pre-
viously inaccessible region to natural resource
development—resources that are plentiful—the
states are engaging in their typical power poli-
tics to determine who gets to these resources
first. Even though this story line seems very ap-
pealing, the argument in this chapter is that this
is a fundamentally flawed account of what is
taking place in the Arctic. In fact, the argument
is that at least so far, the continental shelf devel-
opments in the Arctic can be explained by states
observing their law of the sea duties. Another
issue, however, is what will happen when the
Arctic coastal states extend their presence farther
onto the seabed of the Central Arctic Ocean.
Will this development challenge the prevailing
position of the Arctic intergovernmental forum,
the Arctic Council, as the main platform for
Arctic governance?
. 'The chapter will proceed in two steps. First, it
is important to take the “race to resources” story
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line serfously becausé it is not ‘only media chat
perceives that such development is going on in
the Arctic but also researchers as well. The chap-
ter, therefore, makes the attempt to understand
why this story line has become so popular in ex-
plaining the continental shelf claims in the re-
gion. Before explaining to the reader why we
perceive the continental shelf claim development
as an orderly process, it is useful to familiarise the
reader with some basic concepts related to the
seabed from a geophysical point of view in order
to grasp how the law of the sea regulates the
seabed and its resources. Thereafter, a bricf
overview of how the seabed law has evolved in
the law of the sea is in order, after which we will
demonstrate why, indeed, the law of the sea can
be seen as the best explanation for these conti-
nental shelf developments in the Arctic.
Second, it is also important to examine the
international political and legal consequences of
Aretic coastal states further penetrating into the
Arctic Ocean seabed. What is interesting is
whether this development will challenge the
present intergovernmental forum in charge of
Arctic affairs, the Arctic Council. Before study-
ing this question, however, it is useful to intro-
duce the reader to what type of cooperation the
eight Arctic states (the Russian Federation,

Canada, the United States, Denmark (Green-
fand), Iceland, Norway, Sweden, and Finland)
have practised within the Arctic Council. I is
important to examine what type of regional in-
ternational political and legal dynamic the con-
tinental shelf development has engendered and
whether this dynamic can be seen to challenge
the Arctic Council as the predominant inter-
governmental forum for Arctic affairs. An analy-
sis on both of these questions will be drawn in
the conclusion,

1. Is There a “Race to Resources” or
grderly Development Going on in the Aretic?

For many persons thinking along a rationalist or
realist approach in international relations, it
must seem only a matter of time before the nat-
aral resources of the Arctic would be exploited.
Indeed, given that few humans live in the Arc-
tic, and thus few who may try to fight against
developing natural resources by claiming “not in
my backyard,” these arcas would seem to be
tempting places for natural resources exploita-
tion. Only the inaccessibility of the region, ac-
cording to this line of thinking, prevented the
vast natural resources from being exploited; as
soon as technology were developed to harness
these resources, companies and states would
enter the region.

Then came the awareness that climate change
was hitding the Arctic hardest, especially evinced
by the Arctic Council who sponsored the Arctic
Climate Impact Assessment.! Because ice and
snow are the first physical forums to react to
global warming, it has been estimated that cli-
mate change has already impacted the Arctic and
that the change in the region will be more in-
tense than in other regions of the world. Indeed,
climate change seems to open this previously in-
accessible region for resource development, and
there certainly are several reasons to make use
of the hydrocarbons from the seabed of the Arc-

tic waters.
First of all, fossil fuels seem to have a future in
the energy markets. The International Energy
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Agency (IEA) has recently estimated that despite
the efforts by the climate regime o convert our
encrgy use toward renewables, with the present
energy development scenatios our dependence
on fossil fuels will actually grow by 2030.% Ad-
ditionally, Arctic hydrocarbon resources seem
tempting from two perspectives. They are esti-
mated to be plentiful as exhibited by British Pe-
troleum (BP, which recently estimated them to
constitute 25-50 percent of the unfound re-
serves of hydrocarbons).? They are also generally
considered to be safe because they are located in
areas with no ongoing conflicts. It can thus be
concluded that the combined effect of climate
change and interests to exploir hydrocarbons in
the Arctic might be behind the recent efforts by
states to stake seabed areas in the Arctic.

This state activity began in the Arctic with
the Russian Federarion’s vast claim in 2001, cov-
ering almost half of the Arctic Ocean seabed.*
All the other Arctic Ocean coastal states, espe-
cially by the United States, reacted to the Russ-
ian claim, criticising many aspects of the claim,
especially its attempt to claim the Lomonosov
Ridge that runs through the Central Arctic
Ocean Basin, which, according to the United
States, “is oceanic part of the Arctic Ocean basin
and not a natural component of the continental
margins of either Russia or of any State.” In Au-
gust 2007 the Russians planted their flag un-
derneath the North Pole in the Lomonosov
Ridge, thereby provoking heavy protests from
the other Arctic coastal states. As reported by che
Guardian newspaper,

Russia symbolically staked its claim to billions
of dollars worth of oil and gas reserves in the
Agciic Ocean today when two mini submarines
reached the seabed mose than two and a half
miles beneath the North Pole. In a record-
breaking dive, the two craft planted a onec
metre-high titanium Russian flag on the under-
water Lomonosov ridge, which Moscow claims
is directly connected to its continental shelf.
However, the dangerous mission prompted
ridicule and scepticism among other contenders
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for the Arctic’s energy wealth, with Canada com-
paring it to a 15th century colonial land grab.®

BBC News then provided the following

account;

Russian explorers have planted their country’s
{lag on the seabed 4,200m (14,000ft) below the
North Pole to further Moscow’s claims to the
Arctic. The rust-proof titanium metal Hag was
brought by explorers travelling in two mini-
submarines, in what is believed to be the first
" expedition of jts kind. Both vessels have now re-
joined the expedition’s ships, completing their
risky return journey to the surface. Canada,
which also claims territory in the Asctic, has
crificised the mission. “This isn't the 15th Cen-
tury;,” Canadian Foreign Minister Peter MacKay
told the CT'V channel. “You can’t go around the
world and just plant flags and say “We're claim-

ing this territory,” he said. Melting polar ice has
led to competing claims over access to Arctic re-
sources. Russia’s claim to a vast swathe of terri-
tory in the Arctic, thought to contain oil, gas
and mineral reserves, has been challenged by

several other powers, including the U.S.”

In the recent Foreign Affairs article, Scott G.
Borgerson, International Affairs Fellow at the
Council on Foreign Relations and a former
Lieutenant Commander in the U.S., Coast
Guard, argued that even military conflict of
some sort may be possible:

the sitnation is especially dangerous because
there are currently no overarching political or
legal stractures that can provide for the orderly
development of the region or mediate political
disagreements over Arctic resources or sea-lanes.
The Arctic has always been frozen; as ice turns
to water, it is not clear which rules should

apply. The rapid melt is aiso rekindling numer-
ous interstate rivalries and attracting energy-
hungry newcomers, such as China, to the
region, The Arctic powers ate fast approaching
diplomaric gridlock, and that could eventually
lead to the sort of armed brinkmanship that

plagues other territories, such as the desolate
but resource-rich Spratly Islands, where muld.
ple states claim soverc'lgnty but no clear picture '
of ownership exists.®

Owverall, therefore, it does seem to make a sense =
to claim that the story line we're calling the “race
to resources” explains the states’ behaviour. In
this story line, the climate change opens the re-
gions for power politics over who is able to stake
the hydrocarbon resources of the Arctic sea bed
first, Yet, the present author perceives this as 2.
tlawed account of what is taking place. Why? -

1.1. The Rights of States over the Seabed
and its Resources '

Before moving to study closely how the present
law of the sea regulates the ownership and use
of the seabed and its resources, it is useful ta
clarify the difference between the terms used i
geophysics and international law over the vari:
ous portions of the seabed and provide a short
account of how the law relating to seabed has
evolved. Because geophysics tries to examine thi
reality of the seabed, it offers much more nu:
anced concepts for it: The continental shelf
proper adjacent to the coast dives down to the
average depth of 180 metres, which then gives
way to steep slope averaging up to 2,500 metres
deep and continues with the less steep cont
nental rise, which then transforms into th
ocean floor. Geophysics understands the con
cepts of the continental margin covering cont
nental shelf, continental slope, and the rise. The
present law of the sea, as mostly codified in th
1982 UN Convention on the Law of the Sea:
(UNCLOS),? grants the coastal state sovereign
rights over the resoutces of the legal continental
shelf, which can in most cases be equated with
geophysical continental margin (not the geo_
physical continental shelf).

Before World War 11, the coastal states en-
joyed sovereigniy only over a narrow three t
four nautical miles of territorial sea. This was:
dramatically changed after the war, with the
1945 Truman Proclamation by the United

States declaring the following: “Having concern
for the urgency of conserving and prudently uti-
lizing its natural resources, the Government of
the United States regards the natural resources
of the subsoil and sea bed of the continental
shelf beneath the high seas but contiguous to
the coasts of the United States as appertaining
to the United States, subject to its jurisdiction
and control.”'® This started the era of creeping
coastal state jurisdiction, especially in regard to
the seabed, the outer limit of which was defined
in Article 1 of the 1958 Continental Shelf Con-
vention as follows:

For the purpose of these articles, the term “con-
tinental shelf” is used as referring (a) to the seabed
and subsoil of the submarine areas adjacent to
the coast but outside the area of the tetritorial

sea, to a depth of 200 metres or, beyond that

limit, to where the depth of the super-adjacent
waters admits of the exploitation of the natural
resources of the said areas; {b) to the seabed and

.+ subsoil of similar suhmarine areas adjacent to
the coasts of islands."!

. The problem with this definition was that it
effectively permitted the possibility of coastal

- states claiming larger seabed resources with the
development of technology, to the extent that

even ocean floors could have been divided be-
tween the coastal states. Yet because states all

: around the world continued to extend their sov-

ereign rights over the resources of the continen-

- tal shelf, the entitlement to these resources fairly

quickly marured into a principle of customary
international law. Consequently, all coastal states
of the world came to possess entitlement to re-

sources in the seabed adjacent to their coasts.

From an international law perspective, the
seabed is a natural prolongation of the land ter-
ritory into the sea, and thus the coastal state is
not even legally obligated to claim i; it is auto-

~ matically under the sovereign rights of the near-

est coastal state. The main legal question to be
resolved is related to where the outer limits of
the continental shelf lie, which, on the basis of
the 1958 Continental Shelf Convention, could
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have meant that coastal states divided the re-
sources of the ocean floor between themselves.

A counter-force for this trajectory came from
Maltese ambassador Arvid Pardo, who, in 1967,
proposed in the UN General Assembly that the
ocean floor should be designated as “A common
Heritage of Humankind” and governed by an
international governance mechanism, whereby
the economic benefits of the ocean floor riches
could be shared equitably between developing
and developed states, Pardo’s proposal acted also
as one major reason for convening the Third
UN Conference on the Law of the Sea, with the
aim to produce a comprehensive “constitution”
of the oceans, which became the UNCLOS. >

The Convention was negotiated over an ex-
tended period of time, from 1973 to 1982, asa
package deal, permitting no reservations to the
Convention."? UNCLOS was able to achieve a
compromise between various groupings of states
having differing kinds of interests related to the
seabed. For instance, broad continental margin
states were able to have rules accepted, which al-
lowed the whole continental margin to be sub-
jected to the sovereign rights of coastal states,
whereas the geologically disadvantaged states
(those whose continental margin was minimal)
managed to push for a rule that entitles all states
to a minimum of 200 nautical miles of conti-
nental shelf (meaning that these states effectively
exercise powers over ocean floor as well). UNC-
LOS was also successful in defining more clearly
the outer limit of the continental shelf' than its
1958 predecessor convention and in designating
the ocean floor as part of the common heritage
of mankind and under the governance of Inter-
national Sea-Bed Authority (ISBA)."

Even though broad continental margin states
were able to extend the outer limit of the conti-
nental shelf to cover the whole geophysical con-
tinental margin (and in some exceptional cases
beyond) during the negotiations, they had to
make concessions as well. For example, they had
to submit to rules requiring them to transfer
some of the revenues from the offshore hydro-

" carbon exploitation in their extended continen-

tal shelf to developing states via the ISBA,'® and
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more importantly, they had ro scientifically
prove the extent of their continental shelf in the
Commission on the Limits of Continental Shelf
(CLCS, or Commission), a scientific body with
twenty-one members.”” A coastal state must
make the submission if it perceives that its con-
tinental margin exceeds 200 nautical miles
within ten years from the date when it became a
party to the UNCLOS." Although the Com-
mission can only make recommendations, these
recommendations are legally influential because
the continental shelf’s outer limits become final
and binding only when they have been enacted
on the basis of the recommendations.” The
deadline for such submissions is fairly cight
given that states need to provide the Commis-
sion with vast amounts of scientific and techni-
cal data. Why? Doing so was seen as necessary in
order to define the outer limits of continental
shelves as quickly as possible given that only
after knowing these limits is it possible to know
where the boundary between states’ continental
shelves and the Area, which is under the juris-
diction of the ISBA, lies.

1.2. Which Explains Better the
Continental Shelf Activity—"Rush to
Resources” or UNCLOS?

Even though the “rush to resources” story line
appears to be the more popular explanation for
why states are engaged in staking continental
shelf areas, I argue that this is a flawed account,
and there are two good means to prove this.
States are themselves arguing that they are
just following their UNCLOS duties. Can this
be backed up with any reliable evidence? In-
deed, because, at least for the time being, states
have followed their duties under UNCLOS in
an ideal manner. Russia was the first country to
make the submission to the CLCS, and it was
also the first country to which the Commission
issued recommendations, requiring it to revise
its submission in the Central Arctic Ocean
Basin.®* Whatever symbolic importance the
Russian-flag planting had for the domestic pol-
icy of Russia, Russia has not argued that this

would have any legal effect,?' and they have in-
formed the CLCS that they will make the re-
vised submission to the Commission within
the new deadline. Norway made a submission
in 2006 to three separate areas in its Northeast
Atlantic and Arctic continental shelves, which
invoked some reactions from other states as to
the status of the seabed around Svalbard Is-
lands.? Yet, as explained by the Norwegian for-
eign ministry, this is an issue unrelated to the
outer limits of the continental shelf.?* Now the
CLCS has made recommendations to Norway
for drawing the outermost limits of its conti-
nental shelf.* Deadlines for making submis-
sions 1o Denmark (Greenland) and Canada are
due in 2014 and 2013 respectively, and both
states are cooperating to try to collect the nec-
essary information within the tight deadline,
According to news sources, the United States
has also started to develop its continental shelf
submission.?> Even though not a party to the
UNCLOS, the previous Bush Administration
attempted to become a party, and the current
Obama administration will likely continue
these effores.* :
Finally, let’s make a thought rehearsal. What
if there was no climate change taking place at
all? At least the UNCLOS was negotiated dut-
ing a time period when there was little aware-
ness of clitnate change. Would the states behave
in the same way if the Arctic waters were as in-
accessible as ever when considering wherher to
submit a claim to the CLCS? We argue that any
rational state would make its submission exactly
as large as it can on the basis of UNCLOS, and
they would need to do it now because the UN-

CLOS entered into force in 1994 (and the first

deadline for a submission was, thus, in 2004).
If the whole state community accepts very gen-

erous rules regarding how the outer limits of the

continental shelves are to be drawn, why would
states not take full benefit of those rules? More-
over, because we cannot predict how fast and to
which direction technology will develop, it
would be only rational for a state to make as
large as possible a submission to the CLCS be-
cause advancements in technology might have

opened these regions for resource development
even without climate change. With this in
mind, it is difficult o envisage that the present
and future consequences of climate change
would have triggered this competition over hy-
drocarbon resources.

2. What Kind of Impact May the Continental
Shelf Developments in the Arctic Rave for
Arctic Governance?

Even though we can conclude that, so far, the
continental shelf developments are proceeding
in the Arctic on the basis of the UNCLOS, it is
clear that there are international legal and polit-
ical consequences from the Arctic Ocean coastal
states enlarging their presence in the high Arctic.
It is also true that the perceived competition
over hydrocarbon reserves in the region has trig-
gered a new type of policy discussion over how
the Arctic, in particular its ocean, should be gov-
erned. It is thus important to examine whether
this continental shelf development can be one
factor in challenging the prevailing intergovern-
mental forum dedicated to the Arctic gover-
nance, the Arctic Council. This condition
relates especially to the recent Iulissat meeting
in Greenland beeween the five Arctic Ocean
coastal states, which was largely organized to
show to the rest of the world that there is no
scramble for resources going on in the Arctic.
The coastal states laid a regional agenda for co-
operation, which challenged the prevailing
structures of governance in the region, in par-
ticular the Arctic Council. ’

We now proceed in the following manner.
Figst, it is useful to study how the intergovern-
mental cooperation in the Arctic commenced
and investigate the dynamics of the Arctic
Council body. Then it is important to examine
the policy dynamics brought about by the five-
coastal seate meeting in Tlulissat, which provides
a good basis for drawing conclusions as to
~ whether the continental shelf developments in
the region are indeed one factor pushing for an

cused cooperation in the Arctic Ocean.

Arctic Council regime change toward more fo- -
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2.1. The Emergence of the Arctic Council

The initial idea of Arctic-wide cooperation was
launched in 1987 in Murmansk by former So-
viet Secretary-General Michail Gorbachev. The
Soviet lcader proposed that the Arctic states
could initiate cooperation in various fields, one
being protecting the Arctic environment.” This
idea was developed further when Finland con-
vened a conference of the eight Arctic states in
Rovaniemi in 1989 to discuss the issue. After two
additional preparatory meetings in Yellowknife,
Canada, and Kiruna, Sweden, the eight Arctic
states as along with other actors met again in
Rovaniemi in 1991 to sign the Rovaniemi Decla-
ration, by which they adopted the Arctic Envi-
ronmental Protection Strategy (AEPS).”®
The AFEPS identified six priority environ-
mental problems facing the Arctic: persistent
organic contaminants, radioactivity, heavy
metals, noise, acidification, and oil poilution.
It also outlined the international environmen-
tal protection treaties that apply in the region
and, finally, specified actions to counter the en-
vironmental threats. The eight Arctic states es-
tablished four environmental protection
i

working groups: Conservation of Arctic Flora
and Fauna (CAFE), Protection of the Arctic
Marine Environment (PAME), Emergency Pre-
vention, Preparedness and Response {EPPR),
and the Arctic Monitoring and Assessment
Programme (AMAP). Three ministerial meet-
ings (after the signing of the Rovaniemi Decla-
ration and the AEPS) were held in this first
phase of Arctic cooperatiot, generally referred
to as the AEPS process. The meetings were held
in 1993 (in Nuuk, Greenland), 1996 {in Inu-
vik, Canada), and 1997 (in Alia, Norway). Be-
cween the ministerial meetings, Senior Arctic
Officials guided cooperation—officials who
were typically from the foreign and environ-
mental ministries of the eight Arctic states. The
fast AEPS ministerial was held after establishing
the Arctic Council and focused on integrating
the AEPS into the structure of the Council.
The Arctic Council was established in Sep-
tember 1996 in Ottawa, Canada, with the Arctic
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states signing the Declaration Establishing the
Arctic Council and issuing a joint communiqué
to explain the newly created body.”® With the
founding of the Council came changes in the
form of Arctic cooperation that had been based
on the AEPS document—changes that extended
the terms of reference beyond the previous focus
on environmental protection. The Council was
empowered to deal with “common Arcric issues,
in particular issues of sustainable development
and environmental protection in the Arctic.”
This yielded a very broad mandate because
“common issues” can include almost any inter-
national policy issue; however, the Declaration
provides in a footnote that “the Arctic Council
should not deal with matters related to military
security.”?' Environmental cooperation is now
included as a principal focus within the man-
date of the Council,®® with the four environ-
mental protection working groups that started
as part of AEPS cooperation continuing under
the umbrella of the Council.* The second “pil-
lar” of the Council's mandate is cooperation on
sustainable development,* whose terms of ref-
erence were adopted in the second ministerial
meeting of the Council, held in 2000 in Barrow,
Alaska, and that is managed by the Arctic Coun-
cil Sustainable Development Working Group
(SDWGE).»

The Declaration amends and elaborates the
rules on participation set out in the AEPS. It pro-
vides for three categories of participants: mem-
bers, permanent participants, and observess. The
eight Arctic states are members, and the three or-
ganisations representing the indigenous peoples
of the Arctic are permanent participants. The
Declaration also lays down the criteria for ac-
quiring the status of observer” and permanent
patticipant as well as the decision-making proce-
dure for determining those statuses.”®

The decision-making procedure of the Arctic
Council, which had developed with AEPS co-
operation, was made more explicit in the Dec-
laration. For example, Article 7 provides that
“Decisions of the Arctic Council are o be by
consensus of the Members.” In Article 2, “mem-
ber” is defined as including only the eight Arctic

states. Decision making by consensus is to be
undertaken only after “full consulratdon™ with
the permanent participants, that is, the organi-
sations of the Arctic indigenous peoples. Al-
though the permanent participants do not have
formal decision-making power, they are clearly
in a position to greatly influence in practice the
decision making of the Council.© :

The work of the Arctic Council is strongly
controlled by its chair states. The first was
Canada (1996-1998), followed by the United
States (1998-2000), Finland (2000-2002), Tce-
land (2002-2004), Russia (2004-2006), and
Norway (2006-2009);"! the current chair is
Denmark. Because the Council has no perma-
nent secretariat, the chair state has a great deal of
freedom to choose its priorites during its
tenure, which hinders the formation of long-
term policies (although the three Scandinavian
states have created 2 semipermanent secretariat
to function in Tromsg, Norway, until 2012).#
The Arctic Council has also created certain pro-
grams of its own, such as the Arctic Council Ac-
tion Plan to Eliminate Pollution in the Arctic
(ACAP), which recently became the sixth work-
ing group, and the Arctic Climate Impact As-
sessment (ACIA). The Council has carried out
many ambitious scientific assessments in addi-
tion to the ACIA, the most recent being the oil
and gas assessment released in 2008 and the
2009 Arctic Marine Shipping Assessment.®
Both the AEPS and the Arctic Council have
been established by declarations, and, thus,
Arctic-wide cooperation has been based on
soft law from its very inception. Moreover, the
Council’s funding is still based on ad hoc con-
tributions, and the Council has not yet engaged
in any sensitive policy areas, retaining its basic
focus on scientific assessments.*

2.2. Do the Continental Shelf Developments
Constitute a Challenge to the Arctic Council?

The Hulissat meeting in Greenland by the five
coastal states of the Arctic Ocean flamed the dis-
cussion on future Arctic governance. This meet-
ing was mostly designed to explain to the rest of

the world that there is no scramble for resources
going on in the Arctic, but rather an orderly de-
velopment. Even though this might have been
the original intention, it provoked many reac-
tions among various Arctic “constituencies.”

According to the Tlulissat Declaration, the
coastal states found that the Arctic Ocean is ata
threshold of significant changes due to climate
change and melting sea ice, and because of this,
“By virtue of their sovereignty, sovereign rights
and jurisdiction in large areas of the Arctic
Qcean the five coastal states are in a unique po-
sition to address these possibilities and chal-
lenges.”® They also presented themselves as
protecting the environment as well as indige-
nous and other local inhabitants in the Arctic
Ocean in the following way:

Climate change and the melting of ice have a
potential impact on valnerable ecosystems, the
livelihoods of local inhabirants and indigenous
communities. . . . By virtue of their sovereignty,
sovereign rights and jurisdiction in large areas
of the Arctic QOcean the five coastal states are in
a unique position to address these possibilities
and challenges. . . . The Arctic Ocean is a
unique ecosystem, which the five coastal states
have a stewardship role in protecting, Experi-
ence has shown how shipping disasters and sub-
sequent pollution of the marine environment
may cause irreversible disturbance of the eco-
logical balance and major harm ro the liveli-
hoods of local inhabitants and indigenous
communities.

"The Arctic Ocean coastal states perceived that
there is “no need to develop a new comprehen-
sive international legal regime to govern the Arc-
tic Ocean” because

Notably, the law of the sea provides for impor-
tant rights and obligations concerning the de-
lineation of the outer limits of the continental
shelf, the protection of the matine environment,
including ice-covered areas, freedom of naviga-
tion, matine scientific research, and other uses
of the sea. We remain committed to this legal
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framework and to the orderly settlement of
any possible overlapping claims. This frame-
work provides a solid foundation for respon-
sible management by the five coastal States
and other users of this Ocean through na-
tional implementation and application of rel-
cvant provisions.

Even though Denmark insisted in the 2007
Narvik Senior Arctic Official (SAO) meeting
prior to this Greenland meeting that the coastal
state cooperation would not compete with the
Asctic Council, the meeting caused friction
among the Council members. Iceland has been
the most concerned of the three states (the oth-
ers are Finland and Sweden) left out of this
meeting. It expressed its concern in the Narvik
SAQ meeting” and also in the August 2008
Conference of the Arctic parliamentarians;® this
is, of course, no surprise. The Tlulissat Declara-
tion seems to outline an agenda for cooperation
between the littoral states of the Arctic Ocean
regardirig high-level ocean policy issues, thus it
is potentially challenging the Arctic Council,
with its eight members, broad circumwide
focus, and soft work on environmental protec-
tion and sustainable development. The coastal
states committed themselves in the Ilulissat
meeting to work in various international fo-
rums, organizations; and existing treaties to,
among other things, improve shipping safety,
prevent and reduce ship-based pollution in the
Asctic Ocean, protect the marine environment,
strengthen search and rescue capabilities, and
improve accident response mechanisms in gen-
eral. Moreover, they agreed to cooperate to col-
lect scientific data on the continental shelf and
especially to settle in an orderly manner any
overlapping continental shelf entitlements.*

The Greenland meeting also provoked a re-
action from one of the strongest Arctic Council
permanent participants, the Inuit Circumpolar
Council {(ICC) and national Inuit leaders, who,
in their “Statement issued by Inuit Leaders at
the Inuit Leaders’ Summit on Arctic Sover-
eignty,”*® outlined their concerns over the five
coastal state meeting; '
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Concern was expressed among us leaders gath-
ered in Kuujjuaq that governments werc enter-
ing into Arcric sovereignty discussions without
the meaningful involvement of Inait, such as the
May, 2008 meeting of five Arctic ministers i.n
Tlulissat, Greenland. The Kuujjuag summit
noted that while the Hulissat Declaration asserts
that it is the coastal nation states that have sov-
ercignty and jurisdiction over the Arctic Ocean,
it completely ignores the rights Inuit have gained
through international law, land claims and self-
government processes. Furthet, while the min-
isters strongly supported the use of international
mechanisms and international law to resolve sov-
ereignty disputes, it makes no reference to those
international instruments that promote and pro-
tect the rights of indigenous peoples.

However, the ICC and the Inuit leaders were
also critical of the present Arctic governance:

We recognized the value of the work of the Arc-
tic Council and asked ICC, through its perma-
nent participant status on the Council, . . . We
furcher noted the meaningful and direct role
that indigenous peoples have at the Arctic
Council, while at the same time expressing con-
cern that the Council Jeaves many issues con-
sidered sensitive by member states off the table,
including security, savereignty, national legisla-
tion relating to marine mammal protection, and

commercial fishing,

They also identified their own justification for
being strongly involved in Arctic governance:

We took note of various declarations and state-
ments made by governments and industry re-
garding overlapping claims and assertions of
Arctic sovereignty without full regard to Inuit
concerns and rights. We further asserted that
any claim of sovereigniy that nation states may
male is derived through the use and occupancy
by Inuit of lands and seas in the Arctic. . . . Var-
jous aspects of what sovereignty means for Inuit
were discussed. There was agreement among us
that the foundation of Inuit sovereignty begins

at home, and that only through Inuit well-being
and the development of healthy and sustainable
communities can meaningful sovereignty be
achieved. To achieve these goals, we called upon
Arctic governments to be active partners in cre-

ating such a foundation.

Thereafter, they clarify their position in the
event that a new governance arrangement is to
be negotiated: -

We called upon Arctic governments to include
Inuit as equal partners in any futuse talks re-
garding Arctic sovereignty. We insisted that in
these talks, [nuit be included in a manner that
equals or surpasses the participatory role Tnuit
play at the Arctic Council through ICC’s per-
manent participant status.

Because they target serious criticism of the
Council’s inability to tackle sensitive issues, the
Tnuit can thus be interpreted as favosing a
stronger governance arrangement than. the pres-
ent Arctic Council. Even though they naturally
make their own case for why Inuits should be
included in any future talks of Arctic gover-
nance, they also refer to indigenous peoples’
rights in general and the Arctic Council’s per-
manent participant status in particular. One

possible view that emerges from their statement -

is that any future governance arrangement
should include the present permanent partici-
paats of the Council as equal partners with the
eight Arctic Council member states.

The EU Pardiament on Oceober 9, 2008°! 4

adopted a Resolution in which the Parliament
first took note of the Greenland meeting (para-
graph 1) and then established its Arctic agency
in the following words:

whereas three of the EU’s Member States, and a
further two of the EU’s closely-related neigh-
bours participating in the internal market
through the EFA Agreement, are Arctic nations,
meaning that the EU and its associated states
comptise more than half the numeric member-

ship of the Arctic Council.

For the EU Parliament, the ultimate governance
solution should involve a broader group of

countries and the region’s indigenous peoples.
The EU Patliament

Suggests that the Commission should be pre-
pared to pursue the opening of international ne-
gotiations designed to lead to the adoption of
an international treaty for the protection of the
Arctic, having as its inspiration the Antarctic
Treaty, as supplemented by the Madrid Proto-
col signed in 1991, but respecting the funda-
mental difference represented by the populated
nature of the Arctic and the consequent rights
and needs of the peoples and nations of the Arc-
tic region; believes, however, that as a minimum
starting-point such a weaty could at least cover
the unpopulated and unclaimed area at the cen-
tre of the Arctic Ocean (paragraph 15).3

Given that the EU has no Arctic coastline but
instead potentially significant navigational and
fisheries interests in the region, the alternative
of establishing a more inclusive governance
arrangement for the Arctic would suit the inter-
ests of the EU better than the law of the sea ap-
proach pursued by the five Arctic coastal states
or even the Arctic Council, which is built on the
difference between Arctic and non-Arctic states.
Parliament’s strategic choice to pursue an inclu-
sive governance arrangement for the Arctic is
well reflected in the resolution: It suggests the
Antarctic Treaty system (ATS) as a model for the
Arctic—a system that s a very inclu;ive gover-
nance arrangement, as it is, in principal, open
to all states who conduct scientific research in
Antarctica.”® As 2 minimum requirement, the
Pariiament outlines an idea of a treaty covering
the unpopulated and unclaimed area at the cen-
tre of the Arctic Ocean. Even though it is
worded in a legally incorrect manner,™ this sug-
gestion also takes an inclusive approach to Arc-
tic governance because all states possess rights
and interests in the high seas and deep seabed
of the Arctic Ocean under the law of the sea.
Even though the Furopean Parfiament made
the above-mentioned suggestion to the European
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Commission, the latter, in its November 2008
Communication, did not respond to this call. The
Commission’s Communication did, however, pro-
vide an interesting starting point for its Arctic pol-
icy by first diagnosing the problem: “The main
problems relating to Arctic governance include the
fragmentation of the legal framework, the lack of
effective instruments, the absence of an overall
policy-setting process and gaps in participation,
implementation and geographic scope.”” One
remedy for tackling such problems is, according
to the Commission, to “Explore the possibility of
establishing new, multi-sector frameworks for in-

tegrated ecosystem management, This could in-

clude the establishment of a nerwork of marine

protected areas, navigational measures and rules

for ensuring the sustainable exploitation of min-

erals.” The non-Arctic coastal states have also ex-

pressed their willingness to become part of the

established Arctic intergovernmental forum, cur-

rently via applying observer status from the Arciic

Council (China, South Korea, and even Japan).

For the time being, however, the Council did not

approve in its fast ministerial meeting in April

20609 in Norway permanent observer status to

China or the Furopean Commission.

Even though there clearly is a new dynamic
in Arctic governance, the Arctic coastal states
have not reacted to these new interests with en-
thusiasm, as shown by their rejection of the ob-
servership status for China and the European
Commission. The recent Arctic policy docu-
ments of the United States and Russia have been
very much in line with the Hulissat Declaration,
perceiving the current Arctic Council and the
law of the sea as an adequate solution for the
Arctic even though they are willing to engage in
proactive regulation, for example, from the U.S,
Atctic policy document, In this, the U.S. policy
considers that the Arctic Council “should re-
main a high-level forum devoted to issues
within its current mandate,” but it should also
promote ways to enhance governance in the
changing Arctic:

Consider, as appropriate, new or enhanced inter-
national arrangements for the Arctic to address
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the Arctic issues. Over time the coastal states’
may find it more reasonable to conclufie multi-
lateral treaties focusing on the Arctic Ocean

rather than the entire Arctic,
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not enter into force until 1994. The first dead-
line for a state party to the UNCLOS to r'nake 3
submission concerning an extended Zon;men;
ihe
shelf to the CLCS was 2004, and thus A
process has started to operate only very recently. membess of the

through a more
tion rather than a soft-
such as the Arctic Council. Such a develo
would leave Finland, Sweden, and Icela

which has been the

focused Arctic Ocean cooperd
cooperation platforn .
pment -
nd, all:

Arctic Council, out of the core:

of the cooperation, which has already caused
some friction.

Conversely, the Arctic Council has also
evolved incrementally from the AEPS to the
present Arctic Council. Gradually, the institu-
tional formation of the Council and its deliver-
ables have become more ambitious and an
increasing number of states (China, South
Korea, Japan) as well as the European Cominis-
sion want to join the Council as observers, Of
much importance is, therefore, whether the Arc-
tic Council can transform isself to become a real
governance body of the region or whether it will
tetain its current ambition of producing scien-
tific assessments and nonbinding guidelines, es-
pecially given the vast challenges ahead. If the
Council cannot renew its operating format, it is
likely to be overrun by more focused and ambi-
tious cooperation by the five coastal states of the
Arctic Qcean.”

NOTES

1. IMPACTS OF A WAaRMING ARCTIC, ACIA
OvERvIEW REPORT (2004) [ACIA Synthesis Report];
see generally the ARCTIC CLIMATE IMPACT ASSESSMENT
FmvaL SCIENTIFIC REPORT (2005), availzble at www
.acia.uafedu/,

2. See the press reports from the IEA's World Energy
Qutlook website, gpailable ar www.iea.org/ Textbase/
publications/free_new,_Desc.aspiPUBS_1D=2025,

3. See www.bloomberg.com/apps/news?pid=2060
-11028&sid=ajnh]Cemv&pU. The U.S. Geological Sur-
vey has earlier estimared that these are plentiful, See
hetp://geology.com/U.S.gs/arctic-oil-and-gas-report
~sheml,

' 4. See www.un.org/depts/fos/cles_new/submissions
files/submission. 1U.S.hem.

5. See the reaction, available at wwwun,org/depts/

los/cles_new/submissions files/rU.S.01/CLCS 01_200

A LOS_ ULS Atext.pdf.

See  www.guardian, co.ulc/world/2007 /aug/02/

Russia.areric. '

7. See hutpif/news.bhe.co.uk/2/hifeurope/ 6927395
i,

8. See www.foreignaffairs.org/ 20080301 facssay87206

20/scort-g-botgerson/arctic-meltdawn. heiml,

9: See www.un.org/deptsflos/convention_agrecments/

exts/unclos/IINCLOS-TOC. hemn,

-10% See www.presidency.ucsb.edu/ws/index. php?pid
12332,
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11. See hetp://sedac.ciesin.org/entri/texts/continencal
«shelf.1958.heml.

12. The earlier attempts produced four separate laws
of the sea conventions (I of 1958) and the second was a
failure (1960},

13. See Article 309.

4. Article 76 contains fairly complex criteria for
drawing the outer limit in its paragraphs 4 to 6. Inter-
national Law Association {its outer continental shelf
committee} has made an important contriburion in its
Toronto 2006 Conference Report, available at www
Ha-hg.org/en/committees/index.cfm/cid/33.

15. As stated on the ISBA homepage, the [ISBA is “an
autonomous international organization established
urider the 1982 United Nations Convention on the Law
of the Sea and the 1994 Agreement relating to the Im-
plementation of Part XI of the United Nations Con-
vention on the Law of the Sea. The Authority is the
organization through which States Parties to the Con-
vention shall, in accordance with the regime for the
seabed and ocean floor and subsoil thereof beyond the
limits of national jurisdiction (the Area) established in
Pare XI and the Agreement, organize and control activ-
ities in the Area, particularly with 2 view to adminisrer-
ing the resources of the Asea and subsoil thereof beyond
the limits of national jurisdiction (the Area) established
in Par¢ X1 and the Agreement, organize and control ac-
tivities in the Area, particularly with 2 view to adminis-
tering the resources of the Area” See www.isa.org
Jjmfenfabout.

16. Article 82.

17. Article 76 and Annex 11,

18. This date was postponed by the parties to the
Convention to those states that had become parties be-
fore May 1999, thus extending their submission dead-
line to May 2009. See Annex 1I to the Convention,
Article 4. A recent 2008 decision by the stases parties to
the Law of the Sea Convention (SPLOS) will further
mitigate this deadline. In Decision SPLOS/183 regad-
ing the workload of the Commission en the Limits of
the Continental Shelf and the ability of staces, particu-
larly developing states, to fulfill the requitements of ar-
ticle 4 of annex I to the UN Convention on the Law of
the Sea as well as the decision contained in SPLOS/72,
paragraph (a), it was provided: {The Meeting of States
Parties] “1. [The Meeting of States Parties] [d]ecides
that: (a) It is understood that the time period referred
to in article 4 of annex II to the Convention and the de-

cision contained in SPLOS/72, paragraph (a), may be
satisfied by submitting to the Secretary-General prelim-
inary information indicazive of the outer limits of the
continental shelf beyond 200 nautical miles and a de-
scription of the status of preparation and intended date

* of making a submission in accordance with the require-

ments of article 76 of the Convention and with the
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